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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1.704(b). 
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2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 1-21 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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* See the attached detailed Office action for a list of the certified copies not received. 
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Election/Restrictions 



1. 



Restriction to one of the following inventions is required under 35 U.S.C. 121 : 



I. 



Claims 1-3, 5-11, 13, 14 and 16, drawn to pouch, classified in class 383, subclass 



104. 



II. Claims 18-21, drawn to a method of forming fluid-filled containers, classified in 
class 53, subclass unknown. 
The inventions are distinct, each from the other because of the following reasons: 

2. Inventions II and I are related as process of making and product made. The inventions 
are distinct if either or both of the following can be shown: (1) that the process as claimed can be 
used to make other and materially different product or (2) that the product as claimed can be 
made by another and materially different process (MPEP § 806.05(f)). In the instant case the 
product as claimed can be made by another and materially different process such as forming the 
seal prior to filling the container. 

3. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, restriction for examination 
purposes as indicated is proper. 

Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art because of their recognized divergent subject matter, restriction for 
examination purposes as indicated is proper. 

4. During a telephone conversation with applicant's representative, Mr. Ronald D. 
Faggetter, on 1 1/09/2005 a provisional election was made with traverse to prosecute the 
invention of Group II, claims 18-21. Affirmation of this election must be made by applicant in 
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replying to this Office action. Claims 1-3, 5-11, 13, 14 and 16 have been withdrawn from further 
consideration by the examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 

Claim Rejections - 35 USC § 112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

6. Claim 20-21 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 20, as written, does not grammatically flow sufficient to define Applicant's 
invention clearly. Examiner recommends amending claim language to definitively define the 
first level relative to the bottom and the opposite concave or oblique sides. 

Claim 21 recites the limitation "said front pouch" in line 3. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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8. Claims 18 and 19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Tobolka (USPN 5,761,884) in view of Carlisle (USPN 3,815,794). 

In reference to claim 18, Tobolka discloses a method of forming fluid-filled containers 
from a vertically disposed tube (58) formed of flexible material (50), the tube (58) being at least 
partially filled with fluid, the method comprising: forming transverse, longitudinally spaced seals 
(60) extending across the tube (58) between which fluid (via 54) is located, each seal (60) 
defining sides of a pair of adjacent container (10), successive seals (60) being configured to 
define nested, alternately oriented containers (10), with each container (10) having a neck (30) 
extending from a body (12), each neck (30) terminating in an enlarged head (figures 4a-4c) 
having diverging sides. Tobolka does not disclose the container having a bottom portion with 
converging sides. 

Carlisle teaches a method of forming fluid-filled containers from a flexible material, the 
method comprising: forming a seal across flexible material thereby defining a side of a container 
(10), the container (10) having a neck (12) extending from a body (20), each neck (12) 
terminating in an enlarged head having diverging sides, and each body (20) having a bottom 
portion with converging sides (33). It would have been obvious to one having ordinary skill in 
the art at the time of the invention to modify the method of Tobolka to include step of forming a 
converging bottom as taught by Carlisle, as column 10 lines 33-40 of Carlisle state that such a 
modification provides stability to the bottom of the container when the bottom of the container is 
resting on a surface. 
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Regarding the limitation of the converging portions of the bottom being mirror images of 
the diverging sides of the head of the neck of the container, this would inherently take effect as 
the method of Tobolka disclosing sealing the tube to form successive containers (see image below). 




MIRRORED 
DIVERGING NECK 



With respect to claim 19, the method of Tobolka discloses forming transverse seals (60) 
of uniform width across the tube (58). 

9. Claims 18-21 are rejected under 35 U.S.C 103(a) as being unpatentable over Tobolka 
(USPN 5,761,884) in view of Orsini (USPN 3,003,681). 

In reference to claim 1 8, Tobolka discloses a method of forming fluid-filled containers 
from a vertically disposed tube (58) formed of flexible material (50), the tube (58) being at least 
partially filled with fluid, the method comprising: forming transverse, longitudinally spaced seals 
(60) extending across the tube (58) between which fluid (via 54) is located, each seal (60) 
defining sides of a pair of adjacent container (10), successive seals (60) being configured to 
define nested, alternately oriented containers (10), with each container (10) having a neck (30) 
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extending from a body (12), each neck (30) terminating in an enlarged head (figures 4a-4c) 
having diverging sides. Tobolka does not disclose the container having a bottom portion with 
converging sides. 

Orsini teaches a method of forming fluid-filled containers from a flexible material, the 
method comprising: forming a seal (90) across flexible material (figure 22; see figure below) thereby 
defining a side of a container, the container having a neck extending from a body, each neck 
terminating in an enlarged head having diverging sides, and each body having a bottom portion 
with converging sides that mirror the diverging sides of the neck. It would have been obvious to 
one having ordinary skill in the art at the time of the invention to modify the method of Tobolka 
to include step of forming a converging bottom as taught by Orsini, as column 1 lines 37-63 of 
Carlisle state that such a modification provides stability to the bottom of the container when the 
bottom of the container is resting on a surface. 

Regarding claim 19, the method of Tobolka discloses forming transverse seals (60) of 
uniform width across the tube (58). 

With respect to claims 20 and 21, the modified method of Tobolka in view of Orsini 
discloses forming containers wherein each container, when flat, has a first width at a first level 
above a bottom, and concave opposite sides between the first level and the bottom such that a 
width of the container progressively decreases below the first level; and a second level defining a 
second section between the bottom and the second level, wherein the pouch wall is narrower at 
the second level than at the first level. 
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Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Refer to attachment for notice of references cited and recommended for 
consideration based on their disclosure of limitations of the claimed invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Gloria R. Weeks whose telephone number is (571) 272-4473. 
The examiner can normally be reached on 8:30 am - 7:00 pm Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rinaldi I. Rada can be reached on (571) 272-4467. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Gloria R Weeks 
Examiner 
Art Unit 3721 
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